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NOTICE OF MOTION 


UNITED STATES DISTRICT COURT: 
SOUTHERN DISTRICT OF NEW YORK 


el x 
TELEDYNE INDUSTRIES, INC., $ 
Plaintiff, : 
72. Crs, 345 
-against- : (WK) 
EON CORPORATION, et al., : 
NOTICE OF MOTION 
Defendants. : 
— ee ee ee oe ee oe ee ees ee ee ee ee ee a ee ee ee ee x 


PLEASE TAKE NOTICE, that upon the annexed affidavits of 
ROBERT R. MacDONNELL, SAUL WALLER and SIDNEY FELDSHUH, sworn to 
the 20th day of October, upon the exhibits annexed thereto and 
upon all of the pleadings and proceedings heretofore had herein, 
the undersigned will move this Court at a Term for Motions there- 
of, at the Courthouse, located at Foley Square, Borough of 
Manhattan, City and State of New York, on the 3lst day of Octoper, | 
1975 at 2:00 o'clock in the afternoon of that day or as soon 
thereafter as counsel may be heard, for an order pursuant to Rule 
60(b) (2) of the Federal Rules of Civil Procedure vacating a judg- 
ment heretofore entered herein in favor of the plaintiff and 
against the individual defendants and ordering a new trial upon 


the ground that newly discovered evidence and the interests of 


A 1 
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Notice of Motion 


justice require a new trial on the merits and for such other and 


further relief as this Court may deem just and proper. 


Dated: October 20, 1975 Yours, etc., 
New York, New York 
TRUBIN SILLCOCKS EDELMAN & KNAPP 


By 
An Associate Of The Firm 
Attorneys for the Individual 
Defendants 
375 Park Avenue 
New York, New York 10022 


TOs 
BREED ABBOTT & MORGAN, ESQS. aye de 
Attorneys For Plaintiff i444 4 des es ig 
One Chase Manhattan Plaza eT ae ind sane 
New York, New York 10005 10-21-99 


. , 
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AFFIDAVIT OF ROBERT R. MacDONNELL IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 


ie shia aan ce wechied cay anleabes-op aka abimaleicsbapdacaninin dotietiine m 
TELEDYNE INDUSTRIES, INC., : 
Plaintiff, : 72 Civ. 3261 
-against- : 
AFFIDAVIT IN SUPPORT OF 
EON CORPORATION, et al., : MOTION FOR A NEW TRIAL 
Defendants. : 
dl dan iced ousoascs sels IDE al Reo x 
STATE OF NEW YORK ) 
SS.: 


COUNTY OF NEW YORK ) 


ROBERT R. MacDONNELL, being duly sworn, deposes and 
says: 

I am associated with the firm of TRUBIN SILLCOCKS 
EDELMAN & KNAPP, newly substituted counsel for the individual 
defendants in the above-captioned action, and I am fully familiar 
with the facts and circumstances involved herein. I submit this 


affidavit in support of a motion, pursuant to Rule 60(b) (2) of 


the Federal Rules of Civil Procedure, to vacate a judgment here- 
tofore entered in favor cf the »lainciff and against the in- 
dividual defendants and crdering a new trial on the ground that 
newly discovered evidence and the interests of justice require 

a new trial on the merits. The newly discovered evidence consists 


of two affidavits which establish that the trial court's decision 


was based upon perjured testimony and a contract inundated with 


commercial bribery. 
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Affidavit of Robert R. MacDonnell 


FACTS 


This diversity action was tried without a j wy over a 


twelve-day period in part during July, 1974 and in part during 


January, 1975. The plaintiff sought to impose liability on four 
individual defendants who were all directors and/or officers of 
defendant, Econ Corporation (hereinafter "Eon"). The reason be- 
hind the attempt to impose personal liability on these defendants 
was that Eon Corporation was bankrupt. 

On June 20, 1969 Eon, through its American Mar: Divi- 
sion (hereinafter “American Marc") was awarded a contract by the 
United States Army for the production and delivery of 1.5KW 
generator sets. In1971 after American Marc had become un- 
profitable because of the completion of other contract work, it 
sought to subcontract the Army work remaining under the cont-xact. 

To this end, M. James Leonard (hereinafter "Leonard"), 
the head of American Marc and a Vice President of Eon, com- 
municated with Eugene Wolper (hereinafter “Wolper"), a business 
broker, who arranged for Leonard to meet with Harold Rouse (here- 
inafter "Rouse") and Homer Coleman (hereinafter "“Coleman”), of- 
ficers of plaintiff, to discuss a possible award of the subcon- 
tract. Wolper had contacted Rouse because it was common knowledge 
that plaintiff had submitted an unsuccessful bid to the Army in 
March, 1971 to manufacture the same type of generator set manu- 
factured by American Marc. | 

Between May 10 and May 12, 1971, Leonard, Coleman a»:? 


Rouse, the latter two with direct communication to their corporate 
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attorneys, engaged in the extensive negotiations which culminated 
in the signing of two agreements on May 12th. The first was 
Purchase Order No. M-1257, the subcontract, wherein plaintiff 


agreed to manufacture 4,372 generator sets for Eon at a unit price 


of $360. The second was an inventory agreement which provided 


that plaintiff would purchase from Eon all of the generator set 


parts and material in Eon's possession as of August 31, 1971. 


In addition, plaintiff purchased tooling, gauges and other equip- 
ment needed to perform the subcontract from Eon. 

As found by “bre court after trial, the contractual 
agreement between the parties (although not expressed in the two 
writings) also related to the manner in which plaintiff would be 
paid by Eon. The court found that Eon, through Leonard, had 
agreed to deposit advances it received from the government into 
a “special account" and thereafter pay plaintiff's invoices out 
of the proceeds so deposited. The balance of the funds in the 
account could be disposed of as seen fit by Eon. 

In the spring of 1972, Eon ceased making payments under 
the subcontract and withdraw funds from the special account to 
pay other corporate obligations. Thereafter, Eon filed for a 
voluntary arrangement under Chapter XI of the Bankruptcy Laws of 
the United States. 

At the trial, plaintiff sought to prove two separate 
theories of liability. The first was premised upon alleged 
fraudulent representations having been made by Leonard, on behalf 


of Eon, relating to the amounts remaining to be paid to Eon from 


. 
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the government under Eon's contract end as to Eorn's clear and 
unencumbered title to the inventory. This claim for relief, after 
a review of all the testimony and proof, was dismissed by the 
trial court. 

Plaintiff contended further, and the trial court held, 
that in creating the "special account", the parties intended tha= 
plaintiff would have an enforceable equitable title to the ad- 
vances received by Eon from the government. When the trial court 
found that the individual defendants had, at least impliedly, 
consented to the withdrawal of funds in the "special account" 
prior to the payment of plaintiff's invoices, it held that the 
defendants had converted plaintiff's funds. It is with respect 
to this latter holding of + ‘¢ trial court that the individual 
defendants submit new evidenu. and respectfully urge that because 
of this new evidence, the original judgment should be vacated and 


a new trial ordered. 
THE NEW EVIDENCE 


Evidence submitted on a Rule 60(b) (2) motion must not 
be cumulative, must not have been discoverable with due diligence 
prior to the time of trial and must be such evidence as would 
change the outcome of the trial. It is submitted that the de- 
fendants' new evidence fulfills these requirements. 

Defendants submit the affidavit of Eugene Wolper, a 


copy of which is annexed hereto and marked Exhibit "A", the third- 


party intermediary-broker, which, through fair inference, estab- 
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Affidavit of Robert R. MacDonnell 


lishes that Coleman and Rouse paid off Leonard through an arrange- 
ment whereby Leonard would share in an illegal payment made by 
Coleman and Rouse to Wolper. Defendants also submit the affidavit 
of Saul Waller which indicates that plaintiff continued to pay 
Leonard after May 12, 1971. 

The court will recall that at the trial, Coleman, Rouse 
and Leonard admitted that Wolper had received an illegal commis- 
sion of $5 per generator set sold by ple =tiff to defendant (ap- 
proximatel .000). Although plaintiff ostensibly paid the $5 
per unit, defendant actually paid because the subcontract price, 
agreed to by Leonard, was raised $5 per unit to cover the payment 
<0 Wolper. However, Coleman, Rouse and Leonard (all witnesses 
for plaintiff) denied that Leonard had received any part of the 
commission. In the affidavit now submitted to the court, Wolper 


states: 
"Leonard, Rouse and Coleman all knew 
everything necessary and knew it was a good 
deal and Jim was getting his share and I 
was getting mine." 
Wolper goes on to state that he actually paid Leonard $4,700. I 
have been advised that the actual agreement was that Leonard and 
Wolper were to split the commission on a 50/50 basis, but that. 
Wolper refused to pay Leonard the balance of his share because 
of a conflict between the two relating to other mattércs. 
It should be noted by the court that after we received 


the Wolper affidavit, our further efforts to discuss the matter 


with him have been ignored. It will therefore be necessary, if 


the court wishes to conduct a hearing, to subpoena Wolper. 


| 
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Affidavit of Robert R. MacDonnell 


a) The evidence is not cumulative and was not 
discovered despite due diligence 


It is obvious that Wolper's affidavit is not only not 
cumulative of prior evidence, but directly contradicts the prior 
testimony of Coleman, Rouse and Leonard. Moreover, it is equally 
clear that despite all efforts of counsel during pre-trial dis- 
covery, the true facts were never learned. Leonard, Rouse and 
Coleman all denied that Leonard had received any money from plain- 
tiff in connection with the negotiation and execution of the 
agreements in- question. In addition, on January 18, 1973, 
Wolper's deposition was taken in California pursuant to subpoena 
served by the attorneys for the plaintiff. At that time, Wolper 
was asked the followins questions by plaintiff's counsel and gave 
the following answers: 
"Q. Did you give any part of the sale 
commission that you received from Teledyne 
on the subcontract to Mr. Leonard? 

A. I think that is more or less a 
private matter concerning what I do with 


my funds that come into my business. 


Q. So you prefer not to answer *hat 
question. 


A. Yes I prefer not to. 

Q. I can't compel you to. 

A. I know that.” 
In retrospect, it is not surprising to find that plaintiff's 
attorneys did not pursue and even suggested that they could not 


pursue this line of questioning. 


Thus, it is submitted that we are dealing with newly 
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discovered evidence (and even the possibility of a fraud on the 
court) in its truest, most clearly recognizable form. All prior 
testimony in this case denied the fundamental fact now alleged, 
i.e., that Rouse and Coleman, as plaintiff's representatives, 
participated with Leonard in perpetrating a fraud upon Eon by 
purchasing Leonard's cooperation to Eon's detriment. 

The decision of the trial court was rendered on July 29, 
1975. Thereafter, judgment was entered sometime in August, and a 
notice of appeal was served by our predecessor counsel in Sep’ -1- 
ber, 1975. In mid-September, our firm was substituted as counsel 
for the appealing defendants. At that time, our clients provided 
us with a copy of Wolper's affidavit. The delay cf less than one 
month between our receipt of Wolper's affidavit and the filing of 
the instant motion was necessitated by the time we expended in 
reviewing the 2 100 page trial transcript and analyzing the 
parties' post-trial memoranda and the court's decision. It was 
only after this work was completed that we were in a position to 
fully evaluate the impact of the new evidence. 

The court should note in this regard that I advised 
plaintiff's attorneys immediately upon receipt of the Wolper 
affidavit that I was contemplating making a motion for a new 
trial and agreed to make the motion returnable on October 3lst. 

I also advised Mr. Fensterstock, Chief Counsel to the Second 
Cixcuit Court of Appeals, and obtained permission from this Court 


to file the motion. 


« 
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Affidcvit of Robert R. MacDonnetl 


b) Impact On The Judgment 


Explicit in the trial court's finding was the determina- 
tion that plaintiff's witnesses were “wholly credible”. It is 
apparent from a review of the trial court's decision and a review 
of the trial transcript, that the court believed the testimony of 
Coleman, Rouse and Leonard as it related to the creation of the 
“special account" and therefore, the trust relationship. Now, 
however, not only is the credibility of Coleman, Rouse and 
Leonard put directly in issue, but the entire foundation upon 
which the creation of the so-called “special account" was 
premised must crumble. 

If it was actually the intent of the parties, a reed to 
at arm's-length negotiation, to create a special trust account, 
why did Coleman and Rouse have to pay Leonard to cooperate in 
the formulation of this agreement? It is respectfully sbmitted 
that Wolper's affidavit leads to the clear and logical conclusion 
that Leonard was paid in exchange for his agreeing, contrary to 
his own obligations to Eon, to set up the alleged trust account 
without the knowledge or consent of the officers and directors 
of Eon. Thus can be explained the silence in the two written 
agreements signed on May 12th as to the alleged trust method of 
payment. 

The court will recall that neither the purchase order 
nor the inventory agreement made any reference to the establish- 
ment of the "special account”. Rather, the fraudulent scheme was 


carried out by Leonard writing directly to the Bunk of America, 
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after the May 12th agreements had been signed and without copying 
an other Eon officer, and di.ecting that the Bank use a prior 
existing corporate account as the “special account”. In this 
way, Leonard kept the existence of the “special account" rela- 
tionship a secret, while avoiding almost inevitable rejection 

if he had requested the Eon board to authorize the opening of a 
new account. 

Plaintiff's payment, believed by Leonard to be $11,000 
at the time, not only insured his cooperation in the scheme, but 
also protected plaintiff from after-the-fact reprisals. It might 
be postulated that Leonard did not come forward at the trial be- 
cause plaintiff kept its bargain: Leonari was the only individual 
director of Eon not sued for fraud and conversic... 

Leonard's cooperation was necessary not only to estab- 
lish the "special account", but also to guarantee plaintiff a 
favorable agreement which would result in sizeable profits. Only 
two months prior to signing the subcontract, plaintiff's bid to 
produce the same generi’.r set had been rejected by the Army. 
Thus, the contract was important to plaintiff in terms of possible 
future financial benefit and new government work. In addition, 
plaintiff stood to obtain a tremendous profit under the subcon- 
tract. Evidence was submitted below that plaintiff's prior bid 
to the government, which presumably contain«1i profit anticipation, 
was $330 per unit. The subcontract price negotiated with Leonard 
was $360 per unit, $30 additicnal profit per unit or a total of 


approximately $129,000. In addition, by purchasing the inventory 


A ~ 
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and tooling from Eon, and taking over on \ subcontract basis, 
plaintiff saved start-up and first product expenses totaling an 
additional $120,000. When me2sured against an anticipated addi- 
tional profit of $250,000, it is not surprising that plaintiff 
resorted to a series of illegal payments and bribes to insure a 
favorable deal. 

The impact of the new evidence is substantially 
strengthened when consideration is given to other evidence sub- 
mitted at the trial which, possibly because of lack of connection, 
was apparently overlooked by the trial court. For example: 

a) Defendants submitted evidence that 3-1/2 

months after the allege ‘special account" was 

established, Leonard met with a representative rx 
of plaintiff who had not been made privy to the 

contract negotiations to work out final details 

relating to delivery and payment. After the meet- 

ing, Leonard received a letter from plaintiff in- 

dicating ti.at the terms of payment by Eon to , 
plaintiff would be 30 days from invoicing. (De- 

fendants' Trial Exhibit “O".) Leonard responded 

on October 11 (Plaintiff's Trial Exhibit "9"), 

that plaintiff was attempting to change the agree- 

ment and reiterated that payments would be made out 

of the Bank of America account after receipt of 


advance payments from the Army. The content of 


the lette: is clearly contrary to the intent of 
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establishing a trust relationship, and also high- 
lights the fact that the "special account" arrange- 
ment was not only a secret from Eon's Board of 
Directors but also from other officers of plaintiff. 

b) The fact that Leonard was paid by plain- 

tiff's representatives is highlighted by Defendants’ 
Trial Exhibit "D", a letter dated September 10, 1971 
from Rouse to Leonard. In that letter Rouse, while 
bidding on American Marc's second-year procurement 
under its government contract, stated that the bid 
unit price included a "* * * $3.50 per unit award 
for your [Leonard's} consulting fee". This letter 
is clear evidence that after May 12th, plaintiff 
continued to solicit Leonard's cooperation in 
negotiating new subcontracts. It is reasonable 

to postulate, in view of ‘%.2 new evidence, that 
this payment reflected a contaawakiin of the il- 
legal relationship between plaintiff and Leonard. 

In addition to Wolper's affidavit, defendants also 
submit the affidavit of Saul Waller, one of the defendants here- 
in, which indicates that based upon his examination of plaintiff's 
books and records, he found a $1,000 payment, made subsequent to 
May 12th, directly from plaintiff to a company controlled by 


Leonard. This payment, when considered with the Wolper affidavit, 


strongly suggests that Leonard was ro more than plaintiff's 
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"puppet", manipulated at will whenever it served plaintiff's 


commercial needs. 


c) Legal Implications 


The new evidence raises legal questions not before 
faced by the trial court. For example, if it is established that 
plaintiff paid Leonard to obtain favorable terms in the contract, 
the contract may be rescinded by Eon. In addition, since plain- 
tiff has perpetrated a fraud on Eon, Eon and its directors may 
assert the equitable clean-hands maxim as a defense. Moreover, 
the entire trust “special account" is void because Leonard, act- 
ing under the influence of a bribe, exceeded his authority as 


agent for Eon, which fact was known by plaintiff. 


CONCLUSION 


Wolper's affidavit appears to answer the one question 
which perplexed the court and counsel during the trial, namely, 
why would reasonable businessmen leave such an important (as 
plaintiff's witnesses testified) consideration as the "special 
account" to a gentlemen's agreement and not reduce it to writing 
as part of the documents signed on May 12th? Since plaintiff had 
paid Leonard, thereby assuring his cooperation, there was little ‘ 
risk in not reducing the arrangement to writing. 
By reason of the foregoing, it is respectfully submitted 


that the interests of justice demand that defendants’ motion 


should be granted in all respects and that the judgment heretofore 
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entered in favor of the plaintiff be vacated and a new trial 
ordered only with respect to the conversion count of the com- 
plaint. Since the new evidence does not relate to the counts 
already dismissed by the trial court, that portion of the judgment 


should remain valid. 


Rodent ? MacDonnell 


Sworn to before me this if 


20th day of October, 19 


“Notary Pub 


WILLill C. VIETS 
NOTARY PUBLIC, Sicto of Nev? York 
Ile. 33-4524593 
Qualified in Mew York County 
Commission Expizes Mazch 30, 1976 
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EXHIBIT A--AFFIDAVIT OF EUGENE WOLPER ANNEXED 
TO AFFIDAVIT OF ROBERT R. MacDONNELL 


TO WHOM IT MAY CONCERN: 


The first week in May, 1971, Jim Leonard had been contacting firms who 
would be interested in the buying of the 1 1/2 KW Military generator "Marc" 
contract and assume the production. 1 wes working with Leonard at the 

time on a draw against commission on the sale of machi 2 tools for §$ & § 
Machinery Co. 


Jim knew that Teledyne had been my client for several years. Part of my 
usual business is and was as a finder. 1 first met Jim in 1958 and was 
commissioned by him to work with him on a liquid nitrogen project. 


| arranged for Mr. Coleman and Mr. Rouse from Teledyne Continental Motors, 
Waltersboro, S.C. to come to American Marc. These gentlemen were extremely 
anxious to have this contract since | talked w’th them on Saturday. They 
flew in on Sunday and | then had breakfast wii them at 8:30 on the follow- 
ing Monday at the International Hotel in Los Angeles and | then brought 
them to American Marc. | knew they needed this contract which figured 

to be profitable and which they told us would also result in ''follow-on'' 
additional contracts at more profitable terms, as they would own the 
tooling and know-how which American Mare was selling to them. 


The first date, from the onset, Rouse had an inkling that Jim and | 

were sharing in the proceeds of the $5. per unit of each generator. When 
Coleman and Leonard got into a heated discussion in negotiations and left 
the room, Rouse went into the other ‘room with Jim and when they returned, 
the deal was pretty well made. Leonard, Rouse, and Coleman al) knew 
everything necessary and knew it was a good dea! and Jim was getting his 
share and | was getting mine. Eventually, Jim received approximately 
$4700. from me from part of my share. ; 


| declare under penalty of perjury that the foregoing Is true and correct. 


Executed in San Diego, California on May 9, 1975. 
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STATE OF CALIFORNIA) 
$$ 


COUNTY OF SAN DIEGO) 


On May 9, 1975, GENE R. WALPER, personally appeared before me, the 
undersigned, Herbert B. Richmond, an attorney-at-law, regularly 
licensed to practice law in the State of California, and having 
offices at 1020 Prospect Street, La Jolla, California, and a public 


notary in and for the State of California. 


The above Statement was dictated and prepared in the presence of 
GENE R. WALPER, and, in my presence, Gene R. Walper specifically 
acknowledged that he understood the above statement, its meaning, 
and the facts related therein, and knew the statement was being 
given voluntarily and under oath, and was the whole truth; that he 


signed and swore to the statement knowing full well that he was 


called upon to swear to the truth of the facts therein and given 


voluntaril,. 
Dated: May 9, 1975. 


HERBERT B. RICHMOND 
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TRIAL EXHIBIT O--LETTER DATED OCTOBER 9, 1971 ANNEXED 
TO AFFIDAVIT OF ROBERT R. MacDONNELL 


CON TINENTAL MOTORS 


AQUIE ND 3 

60x 49 

WALTERZ08@9 SOUTH CAROLINA 29488 
(823) $38-2121 CABLE. CONTENT 


October 9, L971 
American Marc Division 
Eon Corporation 
§831 South Aviation Boulevard 
Inglewood, California 90301 


Attn: Mr. M. J. Leonard 


Gentlemen: 


Subject: Your Purchase Order Number M-1257 


For 4331 Each 1.5 Ki Generator Sets 


As a result of our meeting in New York City on September 1, 1971, 

verbal agrcement was reached on the majority points set forth in 
M. Saunders letter dated July 8, 1971. As you will recall,;.cthac letter 
contained 211 of the items which we requested be added co the original 
Purchase Order number 1257. Such supplementation was, in our opinion, 
necessary.to effect a complete legal‘ understanding and agreement between 
American Marc and TCM. Subsequently, eight revisions to the Purchase 

¥ Order were issued in lieu of incorporating the cyreement attached to 
M. Saunders’ letter. Unfortunately, in this transitien‘to purchase 
order revisions:several previously agreed upon points were either over- 
looked or re-evaluated by American Marc and considered unnecessary. 
Our top management has given this matter thety full actention and it is 
the consensus that the following items must be incorporated into the 
purchase order to effect a complete and equitable agreement between 
American Marc and TCM: 


ly In modifying the terms and conditions shown on the reverse 
A 
\ 


E v\ side of your purchase order, five deletions are required, f.e. 
i ae (g) Termination including sub- “paragraphs (1), (2), (3) and (4). , 
ae 4 WY (Jj) Sub-contraccing Me 
ail 2 ~ (k) Domestic Articles . 
| es » (m) Notice to Government of Labor Disputes = 
we (o) Limitation of Profit 


2. In reference to M. Saunders’ leccer, Article IV, Pg. 5 = "Option 
For Increased Quantity” must be incorporated including paragraphs: 
A - Option Amount, B - Time Period, C - Right to Exercise Option 
In Increments, D - Option Guarantee and E - Definitions 


a 


> 
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CONTINENTAL MOTORS 


-4- 


, ‘ 
bist mow 
‘ a 2 » Also on-page—S—of- tre-rafeseused—-tacter -Aeticete-¥-reletive—o— 
ie sal _ ; Speerficationea—ss62 de. incorporated -inclusing -tle-accanpenping 
ae Cia07 gett l—on—wxhibiote, 
' 
oe 4. Page 7 of the referenced letter Article VII, Buyer Furnished 
SM. LAS "_Ly Property, must be incorporated along with related Exhibit "D". 
A/ s 
Deer Nas. Page 7 of che referenced letter Arcicle VIII, Preparation and 
f Ll Distribution of DD Form 250 (NIRA) and--teticle-li,I neteucetors 
uf For~Applicatiou ,—Dep-ocessing;—Mainsernence—and~Ddisposi-+ti eros 
2 c Buyer Ferniyimd Eosines=tincheding—Exhib< te >-musetbe- incore. 


ee aad J ih, Page Sof the-weferencedvLeteersmaeeicte RizT Die POT EHOGe6 


PP od 
bceg opt tet anus isbretncospareteds 
; w* —- ’ 
uq 7. On Purchase Order Revision 1257-5 the changes made to DL 


: scm Oy [Pa 13214£0100, Rev. M dated 15 Mar 1969, are incomplete in chat 
cpie v_,cthey are silent as to detail drawings 13214£0202 and 13214£0203 
: wl cyeruc’ ~ (See Exhibit "A" for detail). 
8, Written confirmation of our verbal agreement must be made regard- 
ing paymenc ccerms, i.e. ’ 
(a) Upon Government approval off from acceptance test, Generator 
; Sets in locs of 150 each will be invoiced directly to American 
Marc, Inglewood, California, for payment at $360.00 per unit. 


{ : aad Payment in full is required within 30 days from date of invoice 


pw 4 and should be forwarded to Teledyne Continental Motors, A 

' Division of Teledyne Industries, Inc., P. 0. Box 3960, Atlanta, 
« $ 

v iy Georgia 30302. 


ment to Government Furnished Engines and 0018, Packaging and 
Marking of Defective Government Furnished Engines, charges 
will be accumulated and invoices will be rendered on a regular 
basis. -Payment in full will b+ required within 30 days from 
date of invoice and must_be forwarded to the same Atlanta 
payment eddress as noted in the preceding paragraph. 

(ce) These payment terms are firm and deferred action in excess 
of 30 days could resule in suspension of further shipments 
until payment is caceived. 


1 2: a (b) For item 0017, Adjustment, Cleaning, Repairs and Parts Replace- 
‘ 


In closing, since initial shipmenc is imminent, we trust you will 
give this matter your prompt actention and approval. 


. Sincerely, 
LY 
| : il as barf? i TELEDYNE CONTINENTAL MOTORS 
3 al a a Ff A Division of’ Teledyne Industries, Inc. 
- od y 2. 
et vim -* lf. : , 
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TRIAL EXHIBIT 9--LETTER DATED OCTOBER 11, 1971 ANNEXED 
TO AFFIDAVIT OF ROBERT R. MacDONNELL 


AMERICAN | MARC 


DIVISION EON COLPOAATION 


AVIATION BLVD... INGLEWOOD, CALIFORNIA 903 ‘ AKEA CODE 215 PHONE 6738-7174 


October 11, 1971 


Mr. Homer Coleman 

Teledyne Continental Motors 
‘1000 Ryan Avenue 

Walterboro, South Carolina 29488 


Dear Homer: 


SUBJECT: Method of payment to TCM on P.O. M-1257 


In the Agreements and Purchase Order signed and dated 5-12-71 and in the 
letter of 5-13-71 signed by Mr. Rouse and replied to by Mr. Leonard 
5-25-71 the method of payment agreed upon was resolved. 


On 10-9-71, five months later TCM appears to be confused or is at this late 
date trying to make a different deal with American Marc. 


For the record you and Harold will remember, we pointed out from our first 
meetings that American Marc had no money from which to pay TCM except 
when it received money frm the Government as progress payments, after the 

: s : ° ° P 
shipment or sole af generatefmnad been made, the invoice included in the re- 
quest for progress payment and the government sending us o progress payment 
check for that specific billing. 


In accordance with the above understanding, TCM asked in the May 13, 1971 
letter to arrange with the Bank of America "to hold funds received from 1.5 KW 
generator sales, covered on EON P.O. No. M-1257 in o special account, 
which will be used to pay TCM invoices." On May 25, 1971, the writer sent 
you a copy of the arrangment set up at the Bank of America os requested. On 
10-8-71 your "Financial Man from Muskegon" colled and asked you to get that 
arrangement with the Bank of America into the P.O. On that date | called 

Mr. Walck at American Mare and P.O. 1257-9 was issued to cover this request. 
(Copy attached) 
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Mr. Homer Coleman 
Page Two 
October 11, 1971 


On 10-9-71, Mr. Anderson handed me a letter dated 10-9-71 in which 
Paregraph 8 asked for written confirmation of his verbal agreement regarding 
invoicing procedures which wc had discussed in our meeting in N-w York 


City, 9-1-71. Again for the record | told Mr. Anderson when he asked for 


"Progress Payments” for TCM in New York the same story as related to 
Messrs. Rouse and Coleman, “We can only pay you after we have been paid." 
He, | thought, understood this thoroughly since he then went into a song and 
dance about invoicing American Marc when the units were bought off in test 
as a lot and before final buy off, packaging and shipment. 


In our meeting of 10-9-71, attended by you and Dick Campbell, ! again agreed 
to the method of invoicing American Mare at the time of the lot test being 
accepted by the government QAR and stemped off. | did, however, again 
point out that this would get the invoice from TCM into the system earlier 

and would probably shorten the payment period by a few weeks. 


However, again for the record | explained to all present that the sale, invoice, 
request for progress payment, payment by Government of Progress Payment, 

and then "skimming" of the money due TCM from that payment to TCM by the 
Bank of America, procedure would be followed by Americon Marc. Therefore, 
under Paragraph 8 (a) of the Anderson letter as i agreed to do at the meeting 
and signed the letter accordingly; We have changed the P.O. to reflect the 
Bank of America and payment arrangement by P.O. Change No. M 1257-9 
dated 10-11-71. (Copy attached) | hope this letter clarifies the arrangement 
as far as invoicing is concerned. 


Under Poragraph 8 (6), | have checked this request which incidentally was not 
discussed in New York and is a new subject, with Mr. Walck our Controller ond 
he ond | recommend that TCM on Item 0017 and 0018 invoice on a regular basis 
as Dick Campbell suggested (TCM accounting periods). Americon Marc will 
immediately upon receipt of invoice include the face amount in the next progress 
payment request. We will advise TCM and the Bank of American of the amount 
and the Invoice No. and the Progress Payment No. with advice to pay direct 

by cashier's check upon receipt of appropiate progress payment check from the 
Government. We will issue a P.O. change to include this if you want it in 
addition to this letter of clarification. 


A > a 
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Mr. Homer Coleman 
Page Three 
October 11, 1971 


Paragraph 8 (c) in accordance with all previous disclosures, agreements, 
and the facts of life is out of order in relation to this P.O. and contract 
except as implied in the original P.O. No. M 1257 where the Terms: 
block on the upper right hand corner indicates the normal business payment 
statement "Net 30 days." 


As | pointed out to your Mr. Anderson, "an honest contract with an honest 
man or company" is worth 1000 unreasonable contracts with a disreputable 
concern . 


We will pay you as we ogreed and you have the largest bank in California 
acting as a monitor in your behalf, any other agreement or veiled threats 


ore meaningless. 


Sincerely, 


Vice Fresident-General Manager 
MJ Liir 
Enclosures 


ce: Mr. Harold Rouse 
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TRIAL EXHIBIT D--LETTER DATED SEPTEMBER 10, 1971 ANNEXED 
TO AFFIDAVIT OF ROBERT R. * ~ ,ONNELL 


gh. Zunw. TS 
CONTINENTAL MOTORS 
205 4AS<E7 STREET 
MUSKEGON, SUCHIGAN 49543 


(616) 724-2181 CSSLE: CON. ONT 


September 10, 1971 
American Marc Division 
EON Corporation 


8831 So. Aviation Blvd. 
Inglewood, California 90301 


Attention: Mr. M. J. Leonard 


Dear Mr. Leonard: 


Subject: Quotation for a total of 3,744 1.5 KW Generator Sets 


. 


We are pleased to submit the following quotation for a total of 
3,744 1.5 KW generator sets: 


Quantity FSN Description Unit Price 

1.872 (none set 6115-889-1446 Generator Sets $ 334.50 
aside) 

1, 872 (set aside 6115-889-1446 Generator Sets $ 334.50 
portion) 


If First Article Test is not required the price can be reduced by $3.00 per unit. 
Included in the above price is $3.50 per unit awarded for your consulting fee. 


Delivery, packaging and quality assurance provisions will be as specified in 
IFB # DSA-400-72-B-0311. 


Payment: Net 30 days. 


F.O.B. point: Our Walterboro, South Carolina plant. 


G_/0-7/ 


. 
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Terms and conditions for a firm order .vill be simiiar to the provisions 
recently negotiated with you by our Mr. W. A. Anderson for your purchase 
order No. M1257. 


We thank you for the opportunity to submit this quotation. 


Since — ” i 
wy Le’ ee 
H. W. Rouse 


Vice President, Operations 


Re 30) 
AFFIDAVIT OF SAUL WALLER IN SU:2ORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


iit ti tee ee ee ee ee ee ee eee ee x 
TELEDYNE INDUSTRIES, INC., 

Plaintiff, 

72 Civ. 3261 
-against- 

EON CORPORATION, et al., : AFFIDAVIT 

Defendants. 
ttt ee eee ee ee ee ee ee ee ee ee x 
STATE OF NEW YORK ) 

$ @8.% 


COUNTY OF NEW YORK ) 


SAUL WALLER, being duly sworn, deposes and says: 

I am a defendant in the above-captioned action and I 
am also an officer and director of Eon Corporation. I submit 
this affidavit in support of defendants’ motion pursuant to Rule 
60(b) (2) of the Federal Rules of Civil Procedure for a new trial 
on the grounds of newly discovered evidence. 

On March 18, 19 and 20, pursuant to court order, I 
examined the books and records of Teledyne Corporation. The 
object of the search was te locate payments made by Teledyne to 
Eugene Wolper and M. James Leonard. In the course of my examina- 
tion, I believe that I saw records of payments made by Teledyne, 
subsequent to May 12, 1971, to Technicon Associates. At the time 
Technicon Associates meant nothing to me and I made no record of 


my observations. 


) (nc 
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Affidavit of Saul Waller 


Very recently, in reviewing documents relati: 3 to de- 
fendants' appeal, I found evidence indicatérg that Technicon 
ciates is a company controlled by !. J. Leonard, formerly an 
officer and directoc of Eon Corporation. I also discovered that 
the Technicon Associates checks had been deposited in the Palos 
Verdes branch of the Bank of America, the same bank in which the 
alleged “special account" was set up by Mr. Leonard. 

I respectfully submit that the payment I believe was 
made by plaintiff to Technicon Associates represents further 
evid. .ce of the fact that Leor was being paid by plaintiff to 
assure his cooperation in matters upon which he owed total al- 


legiance to Eon Corporation. 


/ 
‘Re eae 
i ecadhe: Oa 


Sworn to before me this 
= 
yw day of October, 1975. 


ia 


Notary Public 


HOWARD M. GO \ 

: : ; LD 

ctary — State of sag 
af ©. 60-6578525 

Qua!Mied in Wes 

Hie chest 

Punission Expires March 300 19°26 
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STDOWEY FELDSHUH IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
<a ee ee ee Se ee ee eee ae eee ee ee ee ee ee ee ee x 
ri TELEDYNE “NSTRIES, INC.,; $ 
Plaintiff, : 
72. Civ. 2261 
-against- 2 (WK) 
EON CORPORATION, et al., : 
AFFIDAVIT 
Defendants. : 
eee > 4 
STATE OF NEW YORK ) 
: sSS.: 
COUNTY OF NEW YORK ) 


SIDNEY FELDSHUH, being duly sworn, deposes and says: 


I am an attorney duly admitted to practice before the 


courts of this State and I am a partner in the firm of Feldshuh, 


Weinberger & Derfner, 


above-captioned action. 
the individual defendants' 


Sometime in May, 


former counsel to the defendants in the 
I submit this affidavit in support of 
motion for a new trial. 


1975, the defendants turned over to 


me a copy of Eugene Wolper's affidavit, a copy of which is an- 


nexed to the affidavit of Robert k. MacDonnell, Esq. 


davit was not submitted to the court prior to this time for two 


reasons: 


(a) 


I advised my clients that to bring this matter 


properly before the Court would require diligent prepara- 


tory work and in 


view of the significance of the evidence 


This affi- 
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I did not feel that my responsibility as an officer of 
the Court would be fulfilled unless that work was com- 
pleted. 

(b) I was unaware that there would be any time 
restrictions with respect to the submission of this 
affidavit in view of the fact that the submission of 
newly discovered evidence was covered by Rule 60 of 
the Federal Rules which contains an outside time 
limitation period of one year. 

By reason of the foregoing, I respectfully submit that 

defendants' motion should be granted, the original judgment 


should be vacated and a new trial ordered. . 


Sworn to before me this 


ag 
4) =! 


<f ~ day of October, 1975. 
€ 


~ 


/ re dy BE 


Re 
| ieee 


- be ob 


¢ ’ 
Notary Public 


BETTY ANN KIOK 
Notary Public, State of New York 
No. 24-4504873 
Qualified in Kings County , 6 
Commission Expires March 30, aw f 
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AFFIDAVIT OF HAROLD W. ROUSE IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ee x 
TELEDYNE INDUSTRIES, INC., 
Plaintiff, « F2 Civ... 3262 Wek.) 
-against- : AFFIDAVIT OF HAROLD W. 
ROUSE IN OPPOSITION TO 
EON CORPORATION, ODIF PODELL, SIMON : MOTION FOR NEW TRIAL 
SRYBNIK, NICHOLAS ANTON, SAUL WALLER 
and KERNS MANUFACTURING CORP., 
Defendants. 
ee ee x 


STATE OF MICHIG"N ) 
COUNTY OF wmesecon 
HAROLD W. ROUSE, being duly sworn, deposes and says: 
1. During the period of time relevant to this action 
I was the Vice President and General Manager of the General 
Products Division of Teledyne Continental Motors, a division of 
Teledyne Industries, Inc. I have reviewed defendants’ recent 
motion for a new trial in this case, and in particular the 
supporting affidavits of Gene R. Walper (sworn to May 9, 1975) 
and Saul Waller (sworn to October 20, 1975). I am making this 


affidavit in opposition to defendants' motion. 


The Walper Affidavit 


~~ 


2. Mr. Walper's affidavit contains the statement 


that he "talked with them [Mr. Coleman and myself] on Saturday." 


RIS oT ws 


Erb cet. 
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In point and fact,and as I testified at trial, this conversation 
with Mr. Walper on the telephone was on Friday, not on Saturday. 
Teledyne's attorneys have informed me that I so testified at 
the trial (Tr 16). 
3. In his fourth paragraph, Mr. Walper states that 

"from the onset, Rouse had an inkling 

that Jim and I were sharing in the 

proceeds of the $5.per unit of each 

generator. When Coleman and Leonard 

got into a heated discussion in nego- 

tiations and left the room, Rouse went 

into the other room with Jim and whén 

they returned, the deal was pretty well 

made." 

4. First of all, Mr. Walper does not state that 
either he or, in his presence, Mr. Leonard, disclosed to either 
me or Mr. Coleman that he intended to share his finder's fee 
with Mr. Leonard. In fact, no such statement was made to us, 
nor to my recollection was any statement made which would have 
allowed us to infer such an arrangement by implication. 

5. In fact, Mr. Coleman and I were together at all 
times and the negotiations which were had on Monday and Tuesday 
were had between Mr. Leonard and myself, not between Mr. Leonard 
and Mr. Coleran. The only time there was a "heated discussion" 
was at the end of the first day when, as I earlier testified 
at trial, I -- and not Mr. Coleman -- insisted that Teledyne 


would not pay more than 75% for the tooling and inventory. 


Teledyne's attorneys have informed me that I testified similarly 


at tial (Tr 44,. §5).. 
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At this point, it was Mr. Leonard who left the room in anger, 
with Mr. Coleman and me then returning to our hotel. 
6. In short, Mr. Walper's affidavit reveals many 


factual inaccuracies. However, in the few sentences relevant 


to this motion, Mr. Walper carefully refrains from giving any 
objective reasons why I supposedly "had an inkling", despite 
the fact that Mr. Walper's affidavit was apparently obtained 
ex parte by defendants. 

7. I confirm that at no time -- until I read Walper's 
affidavit -- have I ever had any information concerning any 
sharing of Walper's finder's fee with Mr. Leonard. 


The Waller Affidavit 


8. Mr. Waller "believes" that he "saw records of 
payments made by Teledyne subsequent to May 12, 1971 to Technicon 
Associates." He further claims "to have found evidence indica- 
ting that Technicon Associates is a company controlled by 
M. J. Leonard." Neither at the time of the negotiations in 
point nor, to my recollection, at any other time prior to 
reading Mr. Waller's affidavit have I ever heard of "Technicon 
Associates". Nor was I ever aware that Teledyne was paying 


funds to any company (other than American Marc/Eon) in which 


Mr. Leonard had an interest or was a principal. 


A 
pa 


Affidavit of Harold W. Rouse 


at 


WHEREFORE, defendants' motion should be, in all 


respects, denied. 


Sworn to before me this 
: ~ day of October, 1975. 


/ / 
= 


ae re 


Notary Public 


ks ee ey 


a / \ 
Ya pe Oe Pie eae, \ 


Harold W. Rouse PF 
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AFFIDAVIT OF HOMER F. COLEMAN IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


-——— ee ewe wwe eee ee ee OE OOO ee Oe eee Oe eee ee x 
TELEDYNE INDUSTRIES, INC., 
Plaintiff, : 72 Civ. 3261 (Wsk.) 
-against- $ AFFIDAVIT CF HOMER F. 
COLEMAN IN OPPOSITION 
EON CORPORATION, ODIF PODELL, SIMON : TO MOTION FOR NEW TRIAL 
SRYBNIK, NICHOLAS ANTON, SAUL WALLER 
and KERNS MANUFACTURING CORP., 
Defence. ucts. 
Lae x 


STATE OF ALABAMA) 
COUNTY OF MOBILE) 
HOMER F. COLEMAN, being duly sworn, deposes and says: 
1. During the period of time relevant to this action 
I was the Plant Manager of the Walterboro, South Carolina 
facilities of Teledyne Industries, Inc. I have reviewed 
defendants' recent motion for a new trial in this case, and in 
particular the supporting affidavits of Gene R. Walper (sworn to 
May 9, 1975) and Saul Waller (sworn to October 26; 1975)... am 


making this affidavit in opposition to defendants’ motion. 


The Walper Affidavit 


2. Mr. Walper's affidavit contains the statement 


that he "talked with them [Mr. Rouse and myself] on Saturday." 
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I never had spoken to Mr. Walper prior to meeting him for 
breakfast on Monday, May 10, 1971. The first time I ever heard 
Mr. Walper's name mentioned was in a telephone call from Mr. 
Rouse to me on Friday, May 7, 1971, when Mr. Rouse told me a Mr. 
Walper had called Teledyne that day. Teledyne's attorneys have 
informed me that I so testified at the trial (TR 302). 

3. In his fourth paragraph, Mr. Walper states that 

"from the onset, Rouse had an inkling 
that Jim and I were sharing in the 
proceeds of the $5,per unit of each 
generator. When Coleman and Leonard 
got into a heated discussion in nego- 
tiations and left the room, Rouse went 
into the other room with Jim and when 
they returned, the deal was pretty well 
made." 

4. First of all, Mr. Walper does not state that 
either he or, in his presence, Mr. Leonard, disclosed to either 
me or Mr. Rouse that he intended to share his finder's fee with 
Mr. Leonard. In fact, no such statement was made to us, nor to 
my recollection was any statement made which would have allowed 
us to infer such an arrangement by implication. 

5. In fact, Mr. Rouse and I were together at all 
times and the negotiations which were had on Monday and Tuesday 
were had between Mr. Leonard and Mr. Rouse, not between Mr. 
Leonard and myself. My function at the meetings with Mr. Leonard 


was basically that of an observer. Teledyne's attorneys have 


informed me that I so testified at trial (Tr 35l). 
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Affidavit of Homer F. Coleman 


The only time there was a “heated discussion" was at the end of 
the first day when, as I earlier testified at trial, 

Mr. Rouse -- and not me -- insisted that Teledy:... would not pay 
more than 75% for the tooling and inventory. ‘eledyne's 
attorneys have informed me that I testified similarly at trial 
(Tr 358). At this point, it was Mr. Leonard who left the room 
in anger, with Mr. Rouse and me then returning to our hotel. 

6. In short, Mr. Walper's affidavit reveals many 
factual inaccuracies. However, in the few sentences relevant 
to this motion, Mr. Walper carefully refrains from giving any 
objective reasons why Mr. Rouse supposedly “had an inkling", 
despite the fact that Mr. Walper's affidavit was apparently 
obtained ex parte by defendants. 

7. I confirm that at no time -- until I read Walper's 
affidavit -- have I ever had any information concerning any 
sharing of Walper's finder's fee with Mr. Leonard. 


The Waller Affidavit 


8. Mr. Waller "believes" that he “saw records of 
payments made by Teledyne subsequent to May 12, 1971 to Technicon 
Associates." He further claims "to have found evidence indica- 
ting that Technicon Associates is a company controlled by 
M. J. Leonard." Neither at the time of the negotiations in point 
nor, to my recollection, at any other time prior to reading Mr. 
Waller's affidavit have I ever heard of "Technicon Associates”. 


Nor was I ever aware that Teledyne was paying funds to any company 
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Affidavit of Homer F. Coleman 


(other than American Marc/Eon) in which Mr. Leonard had an 
interest or was a principal. 
WHEREFORE, defendants' motion should be, in all 


respects, denied. 


Homer F. Coleman 


Sworn to before me this 
da. ot October, 1975. 


y) on 
Notary Public 


wy Commission Expires Sept, 5, 13/3 


Sak 
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AFFIDAVIT OF THOMAS M. JUBB IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TELEDYNE INDUSTRIES, INC., 
V2 G3v. 3261, (8.8.3 


Plaintiff, 
~against- * AFFIDAVIT OF THOMAS 
M. JUBB IN OPPOSI- 
EON CORPORATION, ODIF PODELL, SIMON : TION TO MOTION FOR 


SRYBNIK, NICHOLAS ANTON, SAUL WALLER NEW TRIAL 
and KERNS MANUFACTURING CORP., $ 


Defendants. 


STATE OF SOUTH CAROLINA ) 
3: -86<% 
COUNTY OF COLLETON ) 


THOMAS M. JUBB, being duly sworn, deposes and says: 


1. I am the controller of the Walterboro, South 
Carolina facilities ("Walterboro") of Teledyne Industries, Inc.,, 
plaintiff in this action. I make this affidavit in opposition 


to defendants' motion for a new trial on the basis of newly 


discovered evidence, 


2. As controller of Walterboro, I have ultimate 
responsibility for all financial records prepared at Walterboro, 


and am the custodian of Walterboro's financial records. 


3. On March 18, 19 and 20 of this year, I personally 


was present at and supervised an inspection of Walterkoro's 


i 9 


Affidavi+ of 4 as M. Jubb 


financial records by Saul Waller ("Waller"). This examination, 
which was limited to Waller's inspection of documents relating 
to Walterboro's profit or loss on the manufacture of the 1.5 
KW generator sets under the Subcontract with Eon, was ordered 


by this Court. 


4. After Waller's review, I directed that all the 
documents inspected by Waller be kept phy sally segregated 
from Walterboro's other financial records in the event these 


documents had to be re-inspected. 


5. I have read the Affidavits of Robert R. MacDonnell 
("MacDe -ell Aff.") and Saul Waller ("Waller Aff."), severally 
sworn to on October 20, 1975, submitted by defendants in support 
of this motion. 

6. Initially, Waller states that the "object" of his 
search “was to locate payments made by Teledyne to Eugene 
Wolper [sic] and M. James Leonard." (Waller Atf., at 1). Such 
was not my understanding of the purpose of Waller's search. I 
had understood that this Court permitted defendants to send an 
accountant to Walterboro for the purpose of reviewing the back- 
up data which went into the documents I prepared for the trial 
of this action (Exs. 48-A, 54, 55, 56), so that defendants could 
challenge my conclusions that Teledyne had incurred a loss on 
the Subcontract. Teledyne's attorneys have informed me that 
my understanding is supported in the record (Tr 1839-43). 


7. Waller further states that 
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Affidavit of Thomas M. Jubb 


I believe I saw records of pay- 
ments made by Teledyne, subsequent to 
May 12, 1971, to Technicon Associates." 
(Waller Aff., at 1). 


MacDonnell makes the statement 


.. defendants also submit the affidavit 

of Saul Waller, one of the defendants herein, 

which indicates that based on his examination 

of plaintiff's books and records, he found a 

$1,000 payment, made subsequent to May 12th, 

directly from plaintiff to a company controlled 

by Leonard.” (MacDonnell Aff., at 10). 
As this Court can readily observe, Waller's Affidavit nowhere 
mentions a "$1,000 payment", nor does it state that he "found" 
records of any pe,ments to Technicon Associates, merely that he 
"believes" he saw records, although he does not specify the t: 
of records he "believes" he saw. These inconsistencies are no- 


wnere explained. 


8. On October 22, 1975, I personally re-reviewed 
all those documents inspected by Waller still physically segre- 
gated at Walterbor- -- other than the actual checks -- which 
could contain the name "Technicon" or the name "Technicon 
Associates" and the amount of any payment to Technicon or 
Technicon Associztes. These documents reviewed by me were 


Check Registers for 1972 and 1973 and Voucher Registers for 
119 : 


~ANGID 
1971 and 1972, I repeat that these are the only documents -- 


other than the actual checks -- seen by Waller which could 
indicate the name "Technicon" or the name "Technicon Associates” 


and the amount of any payment. 
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Affidavit of Thomas M. Jubb 


9. I did not review the actual checks for 1972 and 


1973 because (1) the volume of the checks would require a review 


of several days, (2) Waller did not inspect each check and (3) 
no check is issued by Walterboro without recording the check in 
the Check Register and the transaction for which payment was 
owed in the Voucher Register. As there was no Check Register 
for 1971 available for Waller's inspection and inasmuch as 
Waller was not shown checks for 1971, the Voucher Register for 
1971 is the only possible sovrce of Waller's “belief” of a pay- 


ment to Technicon Associates in 1971, 


10. Nowhere in any of the documents I re~-reviewed 
was there any mention of Technicon or Technicon Associates or 
of any payment to Technicon or Technicon Associates, nor have 


I ever heard of Technicon or Technicon Associates. 


WHEREFORE, defendants’ motion should be denied. 


i 


Thomas M,“Jubb 


Sworn to before me this 
day of October, 1975 


a A, WYovis? 
Notary Public 
NOTARY PUBLIC FOR SOUTH CAROLINA 
My Commission expires May 30, 1963 


hd 


A 46 


ADDITIONAL AFFIDAVIT OF ROBERT R. MacDONNELL 
IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oe os _— ee _ = —_ - a ~ - X¥ 

TELEDYNE INDUSTRIES, INC., : Va Cav. 326% €0.%<) 
Plaintiff, : 

-against- : ADDITIONAL AFFIDAVIT 

EON CORPORATION, ODIF PODELL, z 

SIMON SRYBNIK, NICHOLAS ANTON, 

SAUL WALLER and KERNS MANUFACTURING : 

CORP., 
Defendants. . 

— ee —_— —_— —_— ee = 


STATE OF NEW YORK ) 
. mens 
COUNTY OF NEW YORK) nike 

ROBERT R. MACDONNELL, being duly sworn, deposes and 
says: 

This affidavit is submitted as an addition to and 
supplementing my prior affidavit made in support of the indi- 
vidual defendants' motion for a new trial upon the ground of 
newly discovered evidence, and in reply to plaintiff's affidavits 
submitted in opposition to defendants' motion. 

Defendants' original moving papers were premised upon 
the fact that the entire transaction involved in this matter was 
inundated by commercial fraud and bribery. In support thereof, 


plaintiff suomitted the affidavit of Eugene Wolper which indicated 


that Eon Corporation's vice president had accepted a bribe from 


the plaintiff. EN TERE 


4-9 g 


A ““ 
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Additional Affidavit of Robert R. MacDonnell 


In keeping with my responsibilities to the Court as an 
attorney, I personally met with James Leonard at my office last 
week. During my meeting, Mr. Leonard told me that on the first 
day of negotiations between he, Coleman and Rouse, Rouse offered 
him money to ensure his cooperation. Leonard further stated that 
he told Rouse not to pay him but rather to pay Wolper, leaving 
unanswered whether the arrangement also included that Wolper would 
pay him. This unanswered portion of Mr. Leonard's statement 
has, of course, been answered by Mr. Wolper. 

When I asked Mr. Leonard to supply me with an affidavit 
to present to the court on defendants’ instant application, he 
told me that he would speak with his lawyer in California and con- 
tact mé the next day. I have not heard from Mr. Leonard since 
that time and can only assume that his lawyer advised him not 
to speak to me. 

I wish to advise the court that in my opinion the 
statements which were made by Mr. Leonard were freely given. 

Prior to his admissions, I had fully advised him, to the best 
of my ability, as te the petential problems he would face if he 


recanted the testimony he previously gave in this action. 
AS TO PLAINTIFF'S PAPERS 


On Friday, October 31, 1975, at approximately 3 o'clock 
p.m., we were served with plaintiff's voluminous papers in 
opposition to defendants’ iotion for a new trial. Plaintiff's 
papers set forth no remarkable facts and, in effect, seek to 


avoid consideration of the problems raised by the fact that its 
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employees bribed defendants' representative to obtain his 
cooperation in executing the agreement sued upon. 

Plaintiff argues that the trial record does not support 
Gefendants' position that a conspiracy existed to keep the special 
account secret, contending that Eon's Board of Directors had 
approved the account. Plaintiff's argumenc is misplaced. First 
of all, it is relying upon a trial record and the testimony of 
witnesses now implicated in the conspiracy. It is urged that 
the court should give little, if any, credence to the record. 
Moreover, plaintiff has misconstrued defendants' argument. A 
conspiracy to keep secret the special "trust" account was 
offered only as one possible explanation of the commercial bribery. 
Ignorei by plaintiff is the fact that plaintiff anticipated 
additional profits of more than $250,000 on the subcontract 
over and above the contract it had bid on direc.:ly to the govern- 
ment. 

Moreover, it is submitted that s review of the trial 
record indicates that all the Board of Directors of Eon knew about 
the "special" accouat was that Leonard had agreed to pay Teledyne 
through an account that had been opened several years prior to the 
events herein. The Directors had no idea that Teledyne was to be 
treated different from other vendors who were paid from the old 
account. Certainly they were not copied to Leonard's letter of 


May 25th to the bank, nor were they copied to the correspondence 


between Rouse and Leonard. One might query why Rouse did not 


copy Anton to his May 13th letter to Leonard if he 1.-d, in fact, 
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discussed the "trust" account with Anton. All that Eon's Board 
knew was that Eon would pay Teledyne after it received the govern- 
advances. Any other conclusion is beyond the fair inference of 
the evidence. Again, however, we are faced with the testimony 

of co-conspirators who have, at a minimum, withheld information 
from the court sufficient to constitute a fraud upon this court 
and upon our entire system of justice. 

Although it is apparent that plaintiff took painstaking 
care in preparing its papers in opposition to defendants' motion, 
it is not surprising to find that plaintiff has chosen to ignore 
the impact of defendants’ Exhibit "0", the letter written by 
Rouse to Leonard subsequent to the subcontract offering Leonard 
a $3.50 commission per unit if Leonard would give plaintiff the 
subcontract for Eon's second year procurement under its original 
gobernment contract. It is submitted that this document, 
unresponded to, stands as conclusive evidence of the continuation 
of the conspiracy which was instituted at the inception of the 
original contract. 

Plaintiff's arguments contained in Points 6 through 9 \ 
of its brief are not only irrelevant and immaterial but evidence 
the extremes to which plaintiff will go to cloud the issues. 

Faced with the possibility that fraud has been perpetrated on the 
court and a contract upon which it has obtained recovery is void 


ab initio, all plaintiff can argue is that the individual defen- 


dants are not parties to the contract and therefore have no right 
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to rescind. Of course, recission would run to the benefit of Eon. 
However, the simple fact is that the Directors have been held 
liable for something the corvoration allegedly did. If there is 
no action against the corporation, and if ines is no "trust" 
relationship, defendants cannot be held liable. Moreover, the 
individual defendants in this action clearly can not be held 
guilty of laches when they only recently learned of the fraud. 

It is respectfully submitted that under the facts and 
circumstances herein, even assuming that the court denies defen- 
dants' application, plaintiff is not entitled to attorneys' fees 
for opposing the motion. This motion was brought on in absolute 
good faith, based upon new evidence which requires clarification 
and response. Defendants ought not be penalized for presenting 
material and necessary evidence to the court. 

By reason of the foregoing, it is submitted that defen- 
dants' motion should be granted in all respects, or, at a minimum, 


that the court should order a hearing on the issues presented 


- 


herein pending final determination of the motion. It is as much 
in the interest of the defendants as it is to the plaintiff to 
determine whether the subcontract between plaintiff and Eon 


Corporation was influenced by commercial bribery. 


Sworn to before me this ‘ob “he | 22 


JN 
4th @ay of November 1975. Robert R. MacDonnell 


CHRISTINA HILL 
NOTARY PUBLIC, STATE OF NEW YORK 
No 


B yped tha 
ig, 03-453£531 


Qualit.ed on Eronx Count 


/ unty 
i Commission expires March 30, 1976 
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MEMORANDUM AND ORDER OF KNAPP, D.J. #43327 


{U.S. DISTRICT COURT 


UNITED STATFS DISTRICT COURT Filed 
SOUTHERN DISTRICT OF NEW YORK Nov ‘3° 2975 


S. D. OF N.Y. |] 


TELEDYNE INDUSTRIES, INC., 


Plaintiff, : 
~against- : MEMORANDUM AND ORDER 
EON CORPORATION, et al., 3 72 Civ. 3261 
Defendants. : # 43327 


KNAPP, D.J. 


A variety of motions are before me. All are denied. 


The motions are: 

I. One by plaintiff to modify the judgment by in- 

creasing the amount awarded 

II. Several by defendants to 
(1) grant a new trial on grounds of newly 
discovered evidence 
(2) modify the findings of fact with respect to 
the plaintiff's participation in Eon's Chapter XI 
bankruptcy proceedings 


(3) reduce pre-judgment interest 
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Memorandum and Order of Knapp, D.d. #43327 


(4) eliminate or reduce costs allowed to 


1 
plaintiff. / 


Le 

The theory upon which plaintiff moves to increase the 
award of damages relates to the interpretation I placed on the 
instruments establishing the trust I found to exist. As Judge 
Bauman and I both observed, the instruments in question are replete 
with ambiguity. It now appears that my opinion suffered from the 
same defect. 

It was my conclusion that the parties intended that as 
each payment was received from the government Teledyne's portion 
would be paid to it, and the balance would be available to Eon. 
This seems to me reasonable. At the time the agreement was nego- 
tiated plaintiff would have had no reason to suppose that an es- 
crow account so limited would not have been adequate to protect 
its interest. ?/ Moreover, being aware of Eon's desperate need 
for cash, it would have been unreasonable for plaintiff to assume 
that Eon would have been willing to tie up until the contract 
had been completed all cass received from the government. 

Any findings of fact inconsistent with the foregoing 


are hereby amended to the extent necessary to make them consistent. 


II (1) 


The defendants' motion for a new trial on grounds of newly 
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discovered evidence rests primarily on a one-page affidavit by 
Gene R. Walper, the finder who introduced the plaintiff to Eon 
Corporation. In essence Mr. Walper states that he shared his 
finder's fee with Eon's agent Leonard, and that plaintiff's agent 
Rouse had an "inkling" of this nefarious arrangement. >/ It appears 
from the motion papers that Walper, having delivered this blo k- 
buster, has declined any further communication with defendant. 
The motion is further supported by an affidavit of defendant Saul 
Waller -- an Eon officer and director, and apparently an accountant - 
who had spent three days making a pre-trial examination of plain- 
tiff's books and records under court order. He does not claim that 
anything was withheld from him at the time of his court-ordered 
examination. He just says that he has had some second thoughts 
he would like to explore. 

The first difficulty with defendants' position is that 
there is absolutely no showing that the purported new evidence 
could not with due diligence have heen discovered prior to trial. 
The attempt to make such a showing is embodied in the affidavit 
of Robert R. MacDonnell, an attorney associated with the firm that 
has been substituted for defendants' trial counsel. With commendable 
candor, Mr. MacDonne)1 makes clear that defendants' trial counsel 
could have obtained the evidence in question by the simple stratagem 
of pressing for the answer to a question plaintiff's attorneys had 


posed on Mr. Walper's examination before trial. However, while 


Mr. MacDonnell observes that - assuming defendants’ present 
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version of the facts - it is not surprising that plaintiff did 
not pursue the inquiry at pre-trial, he offers no suggestion 
as to why defendants' counsel did not exploit the plainly indi-~ 
cated lead. I must therefore conclude that due diligence has 
not been shown. 

Defendants’ second difficulty is that the purported 
new evidence is cumulative, if not wholly inconsequential. 
In the course of absolving these defendants from complicity 
in Leonard's fraud, I clearly recognized that Leonard was in a 
position of conflict of interest with Eon, having been placed 
there by Eon's own act in offering him a bonus to unload tne 
Army contract (see opinion, p. 20). I don't see how the picture 
would be much altered by positive proof that Leonard had decided 
to sweeten his bonus by dipping into Walper's finder's fee, or 
that plaintiff's agent Rouse had an “inkling” (or actual know- 
ledge) of this wickedness. 4/ It is hardly worth commenting on 
defendant Walper's desire to have a second look at. the documents 


he has already spent three days examining. 


II (2) 
Defendants' motion for a modification of findings con- 


tains, among other things, a request that it be found. that: 


l. Teledyne, after filing its proof of claim dated 


™. 
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March 13, 1974, with the Bankrtupcy Court, actively 


participated in the Bankruptcy proceedings as an 


unsecured general creditor and objected to the 


confirmation of Eon's proposed plan of arrange- 


ment by filing the objections attached hereto 


(Exhibit 2); 


This request was complied with by the consent order 


entered on September 18, 1975, and is accordingly granted. The 


motion for modification is otherwise denied for the 
Stated at pages 7 to 11 of the original opinion and 


plemental opinion of August 6, 1975. 


II (3) 

The motion for reduction of the judgment 
denied because Ibelieve that if this Giversity case 
adjudicated in the Supreme Court of New York County 
would, as I have, apply California law with respect 


judgment interest. 


II (4) 


reasons 


in the sup- 


interest is 
were being 
that court 


to pre- 


Defendants' request to be relieved of costs is based 


on the following contentions: Plaintiff was negligent in its or: 


ginal negotiations with Eon, which negligence was responsible 


for plaintiff's ultimate loss; the issues in this litigation 


~~ 
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were complex and defended in good faith; plaintiff was not 
wholly successful, having failed to establish fraud against the 
individual defendants; the efforts to salvage Eon having failed, 
none of the defendants derived personal benefit from the con- 
version of trust assets.’ Although I clearly have discretion 
to deny costs, such discretion should be exercised in conformity 
with general usage. Defendants have cited no instance where 
costs were withheld for such reasons, singly or in combination. 
Mv own research has uncovered no such instance. 

In summary, all motions before me are denied, and 


any outstanding stay is vacated, 
SO ORDERED. 


Dated: New York, New York 


October 31, 1975. /s/ 
WHITMAN KNAPP, U.S.D.J. 


1/ 


2/ 


2/ 


3/ 


4/ 


5/ 
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FOOTNOTES 


With the exception of defendants’ motion for a new trial, all 
of the motions were filed before defendants' notice of appeal, 
and as a result I retain jurisdiction to consider them. 


In view of these pending motions, there is some doubt as to 
whether the notice of appeal is premature. See generally 9 
Moore's Federal Practice §203.11. If it is premature, then I 
have jurisdiction over the motion for a new trial as well; 

if it is not, then I have no authority to dispose of that mo- 
tion, Weiss v. Hanna (2d Cir.1963) 312 F.2d 711. Accordingly, 
I am following the procedure approved by this Circuit in Ryan 
v. U.S. Lines \(2d Cir.1962) 303 F.2d 430 in that I am indi- 
cating what my disposition of the motion would be if I clearly 
did have jurisdiction. 


The individual defendants not having been shown to be charge- 
able with Leonard's fraud, it is immaterial that such fraud 
may have induced in plaintiff the frameof mind that found a 
limited escro's to be acceptable. 


Walper's aff_iavit further states that plaintiff's agent knew 
"Jim [Leonard] was getting his share". In view of the preced- 
ing “inkling" language, I take this letter reference to "his 
share” to relate to the special bonus Leonard was receiving 
from Eon. In this connection, it is interesting to note that 
Walper's affidavit was apparently not in his own words, but 

was “dictated and prepared" in his "presence". Presumably, 
therefore, whoever "dictated and prepared” it went as far as 
possible to make the language favorable to defendants’ position. 


Mr. MacDonnell's affidavit characterizes Walper's "Finder's" 
fee es “illegal” (p.4). As to that, I adhere to the ruling 
made at trial that there was nothing illegal in paying Walper 
a Finder's fee (see opinion, f.n 22 to p.20). 


It does not, of course, clearly appear whether or not the ex- 
tension of Eon's pre-bankruptcy life by moneys received during 
the Teledyne contract way have benefited defendants in their 
capacity as Eon stockholders. 
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NOTICE OF MOTION FOR REHEARING AND REARGUMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Junee KNAPP 


TELEDYNE INDUSTRIES, INC., : ta Civ. 326i 
Plaintiff, 
-against- 
NOTICE OF MOTION 
EON CORPORATION, et al. 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Gene R. Walper, the memorandum submitted herewith, all of the 
pleadings and proceedings heretofore had herein, and upon defen- 
dants' prior motion for a new trial, the undersigned will move 
this Court at a Term for Motions thereof, at the Courthouse 
located at Foley Square, Borough of Manhattan, City and. ‘te 
of New York, on the amest day of December 1975, at 2 o'c!:ck in 
the afternoon of that Gay, or as soon thereafter as counsel may 
be heard for an order pursuant to Rule .0(b)2 of the Federal 
Rules of Civil Procedure, vacating a judgment her: tofore entered 
herein in favor otf the plaintiff and against the individual 
defendants and ordering a new trial upon the ground that newly 
discovered evidence and the /nterest of justice require a new 
trial on the merits, or, in the alternative, for an orier pursuant 
to Rule 9 of the General Rules of this Court granting defendants 


EWIERED,.. 


N24 
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Notice of Motion for Rehearing and Reargument 


rehearing and reargument of the prior motion for a new trial, 

and upon such rehearing and reargument granting defendants’ motion 
for a new trial in all respects, and for such other and further 
relief as this Court may deem just and proper. 


Dated: New York, New York 
November 18, 1975 


Yours, etc. 


TRUBIN SILLCOCKS EDELMAN & KNAPP 


By 0. MacLonueX— 


ssociate of the Firm 
DEFEMDRA 
Attorneys for bwenetét > 
Office & P.O. Address 
375 Park Avenue 
New York, New York 10022 


TO: C. MACNEIL MITCHELL, ESQ. 
BREED, ABBOTT & MORGAN 
One Chase Manhattan Plaza 
New York, New York 10005 
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AFFIDAVIT OF GENE R. WALPER IN SUPPORT OF MOTION 
FOR REHEARING AND REARGUMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


indi tah sis gh tab hs ts eh tes nh bm eer tenn an onan acto mate keine teenenenarene x 
TELEDYNE INDUSTRIES, INC., : 
Plaintiff, : 
-against- : AFFIDAVIT 
EON CORPORATION, et al., $ | 
Defendants. : 
a wisi hain ial adie edie aeaaate tliat Coeaanenaaetl x 
STATE OF NEW YOR ) 
¢ S88. 
) 


COUNTY OF NEW YORK 


GENE R. WALPER, being duly sworn, deposes and says: 

I submit this affidavit in support of defendants' motion 
for a new trial and to clarify the meaning of my affidavit dated 
May 9, 1975, which was utilize by defendants' counsel on the 
prior motion for a new trial. 

As tne Court is aware, I acted as a finder for American 
Marc, a division of Eon Corporation ("Eon"), relating to an agree- 
ment whereby Eon subcontracted a portion of its contract with the 
Jnited States Government to produce 1.5KW generator sets to 
Teledyne Industries, Inc. ("Teledyne"). 


During the first week of May, 1971, James Leonard, Vice 


President of Eon, had been contacting other firms who might be 
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Affidavit of Gene R. Walper 


interested in subcontracting Eon's government contract. On or 
about Friday, May 7th, he requested that I contact Teledyne, a 
former client orf mine, to inquire whether they would be interested 
in the subcontract. Teledyne had previously bid on the same con- 
tract. I called my contact at Teledyne and was referred to the 
office of Harold Rouse. I called Mr. Rouse's office on Friday, 
May 7, ard was advised that he was in Detroit on business. I left 
my home telephone number, briefly described the business nature of 
my call and requested that Mr. Rouse call me over the weekend if 
he was interested. 

I received a call from Pir. Rouse at my home on Saturday, 
May 8, 1971 (I did not speak to him on Friday as he states). I 
cescribed the type and number of units involved, told him that ry 
fee was $5 per unit, and told him further that I was representing 
American Marc. Rouse called me later in the day and advised me 
that Teledyne was interested and that he and Mr. Homer Coleman 


would come to Los Angeles on Sunday night. We arranged ws ut 


for breakfast on Monday i22rning at the International Hotel and I 
told him that he would meet James Leonard, Vice President of 


“American Marc. During this conversation, I also advised him that 


Mr. Leonard had his hand out and that Leonard would have to be 


taken care of if Teledyne wanted the subcontract. I understand 


that Rouse has testified that he did not know the name of the com- 


pany offering the subcontract when he went to Los Angeles. This 


is simply not true. 
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We met for breakfast at 8:30 on Monday morning. During 
our conversation, Mr. Rouse indicated: to me that Teledyne was very 
anxious to obtain the subcontract because they needed business in 
their Walterboro plant. Mr. Leonard arrived at approximately 9:00 
and we drove to the American Marc plant. 

At approximately 3:00 P.M. on Monday, May 10, Mr. 
Coleman and Mr. Leonard became involved in a heated discussion in- 
volving the charge per hour to be received by Teledyne for servic- 
ing the generator sets. Mr. Rouse excused Mr. Coleman and myself 
and thereafter conducted his negotiations in private with Mr. 
Leonard. By 5:00 >.M. of that day, Rouse and Leonard had made all 
the arrangements for the subcontract. 

After this, Leonard told me that he would be sharing my 
firder's fee, a fact well known to Rouse. On Tuesday, May ll, 
Leonard pressured Rouse to get my commission agreement signed and 
at that point Rouse asked Leonard if he wanted his name on the 
agreement. Leonard said that my name was sufficient. 

I have read Mr. Rouse's affidavit sworn to October 30, 
1975, and particularly paragraph 7 thereof, in which Rouse states 
that until he read my May 9th affidavit he had no information con- 
cerning my sharing the finder's fee with Mr. Leonard. This state- 
ment is a blatant lie. Not only did he know in May, 1971, but he 
confirmed the fact to me in July, 1972, when Rouse had me fly out 


to Teledyne's principal offices to discuss Eon's default in pay- 


ment wider the contract. 
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Affidavit of Gene R. Walper 


Rouse's knowledge is confirmed by the following: Under 
the terms of the written commission agreement, Defendants’ Trial 
Exhibit A, I was to be paid approximately $5400 within thirty days 
from the signing of the subcontract agreement. When I did not re- 
ceive the payment by July, I called Rouse in Muskegon and re- 
quested payment. He told me that Leonard had also called him look- 
ing for the check. Although the check was to have been mailed 
directly to me at my offices at 750 East Green Street, Pasadena, 
California, Rouse forwarded the check, made payable to me, in care 
of Mr. Leonard at American Marc's office. I picked up the check 
from Mr. Leonard and he and I want to the bank together. I de- 
posited the check and gave him $2700 in cash, his one-half share. 
I made a second payment to Leonard in or about August, 1972 of an 
additional $2,000 in the form of twenty $100 bills. 

At all times Rouse knew that Leonard and I were sharing 
the commission fee. I am convinced that the portion of my fee re- 
ceived by Leonard was part of a payoff by Rouse to Leonard. I 
Support this statement by the fact that even though the agreement 
called for me to receive my commission after payment by Eon, my 
full commission was paid despite the fact that Teledyne was not 
paid in full for the generator sets it produced. 

The Court should also note that the facts as I have set 
them forth in this affidavit were told by me to Teledyne's attor- 


neys in Detroit during my meeting with Rouse in July, 1972 and 
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also to Teledyne's attorneys in Los Angeles, Spencer Letts and 
Mr. Bank. It is surprising to me that no one has followed up on 
this before and that these facts have been withheld from the 


Court. 


/ 
Gene R. warpey 


/) 


Sworn to before me this 


th 
/7 “day of November, 1975. 


Notary Public 


\STINA HILC 
RY See STATE OF NEW YORK 
at No. 03-4518581 ore 
valified in Bronx UC 
comneeaian Expires March 39, 1975 
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MEMORANDUM AND ORDER OF KNAPP, D.J. #43486 


UNITID STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NW YORK 


TELEDYNE INCUSTYIES, INC., ’ 
Plaintiff, . 
Te MORAD 
* against - ' 
i * 


EON COkY 2ATiW, et al., 3 


KNAP?, D.J. 


On October 21, 1375 - after defendant had filed a Notice 92 Aoveal = 


Defendants. 


Decision in this case was rendered on July 


ht CREE 
3261 


e 
. 
ue 
aN 


2.2% LOTS 


substituted counsel for defendant made a motion for new t23 al on 


grounds of newly discovered evidence. 


_ 


That motion was denied Ly 


Opinion dated Cectober 31, 1375 on the ground, among Others, tiiat 


defendant had offered no suggestion of a showing why 


new evidence had not been uncovered prior to trial. 


after, defendant submitted an “Additional Affidavit" 
1975. On November 12, 1375 defendant made the instant «action for 
reargument. 
motion suggesty any valid renson why the material tendered was not 


presented to the court (%) before the trial itsel: or (b) in time 


Neither tho "Additional Affidavit" noz 


Shortly thero- 


Gated 


the supposed i; 


the in3atant 


ENG ERED. 


IPO. 


NOoVemso2r 
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tc have been comusidered upon tha original wot10n. The instant 


3% is accordinjly denied. However the "Additional Affidavit” 


Mlraon 


and the affidavit offered in suovort wf the instant motion are ntedce 


SAee: Of ENS SHCOc 


Rated: New Yorn, Kow York J) 
4 


Nece.wer 2, 1:75. 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oes aos oe w2eeees es eae 2 oe @2 @ @ - - xX 
TELEDYNE INDUSTRIES, INC., $ 

Plaintiff, : Ta. Cit. 326) 

-against- : (W.K.) 

EON CORPORATION, ODIF PODELL, $ 
SIMON SRYBNIK, NICHOLAS ANTON, NOTICE OF APPEAL 
SAUL WALLER and KERNS MANUFACTURING $ 
CORP. 

Defendants. 
ee - -— = = - =—-= — & 
Ss: & Ss 


PLEZ:. TAKE NOTIC™. that the defendants Odif Podell, 
Simon Srybnik, Nicholas Anton and Saul Waller hereby appeal to 
the United States Court of Appeals for the Second Circuit 
from the memorandum and order of this Court denying defendants' 
motion for a new trial on the grounds of newly discovered evidence 
and for other relief and each and every part thereof, filed in 
this action on November 3, 1975. 
Dated: New York, N.Y. 
December 2, 1975 
Your, etc. 
TRUBIN SILLCOCKS EDELMAN & KNAPP 
Kol te Ny t,  Wyechiiur a 
eh: se Yate the Firm 
Attorneys for Defendants 


375 Park Avenue 
New York, N.Y. 10022 


TO: BREED, ABBOTT & MORGAN 
ttorneys for P’. intiff . ‘* ee te (Bd 

One Chase Manhat:in Plaza Hos J Ged Dee ii} 

New York,. N.Y. 1: .:05 


Due and tiaely vic2 cf Owk cepies 
of the within A PP EW Dik is hereby 
admitted this 27mccy cf Gezagen 197C 


a Ge av 


edeeererseserbeerotesesesesee 


Attorneys for A PPACLAA 


